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I. INTRODUCTION AND SUMMARY. 

In this appeal, the owner and contract purchaser/proposed developer of a 3.1 acre parcel 

located at the west end of downtown New Canaan appeals from the New Canaan Water Pollution 

Control Authority’s July 2022 denial of an application that was filed in compliance with General 

Statutes § 7-246a and local procedural rules, to move an existing sewer line and its connection to 

the public sewer system off private property, and into an adjacent public street.  The move was 

proposed to serve a conversion of the sewer-connected subject property from a single-family 

home to multi-family residential use, consisting of 102 apartments in one U-shaped building. 

The Town of New Canaan granted a permit to extend its public sewer system to the 

subject property, 751 Weed Street, in 1959.  In 1996, 751 Weed Street was subdivided, and the 

part of the sewer line that came to be located on subdivided lots east of 751 Weed Street became 

part of a “shared collector” sewer pipe, serving five properties, and was subjected to and 

authorized by a recorded, private sewer easement.  Thus, in this case, the applicants propose to 

disconnect from the shared collector on adjacent private property, and move the connection to 

the public system within the public street, Elm Street.  The proposal would involve moving the 

sewer line 160± feet to the south, and the public system connection point 135± feet to the west, 

three manholes, from the present connection.  See Appendix, (“A”) A1, a diagram. 

In the application at issue in this appeal, it is undisputed that (1) all relevant parts of New 

Canaan’s public sewer system (laterals, mains, transmission lines, and the treatment plant) have 

ample capacity to accept the increased flow that will result from the multi-family use; (2) the 

subject property, being connected to the public sewer, is already part of the Town’s sewer 

service district; (3) the proposed move of the sewer line will only change the location of the 

connection point to the public system; (4) the move constitutes better engineering practice 

because it will facilitate maintenance; (5) the application complied with New Canaan’s local 

procedure for moving a connection point; (6) there are no engineering, environmental, or 

technical concerns with moving the connection point; and (7) New Canaan’s rules provide for 

administrative (i.e., non-discretionary) approval of a revised connection point.   



  

2 
63150880 v1 

The sewer application was filed as a result of legal caution and best engineering practice.  

The existing sewer line on the private properties has sufficient capacity to handle the multi-

family use.  In addition, the private easement does not limit sewage discharge to any specified 

use or gallonage.  Nonetheless, the owner and contract purchaser/applicants proposed to move 

the connection point for several reasons.  First, moving the increased sewage flow, albeit 

underground and invisible, from private property to a public right-of-way, would facilitate 

maintenance and shorten the distance from the subject property to the public system, a much 

better engineering practice.  Second, moving the connection would avoid any claim or litigation 

by the owners of the servient estates that the increased flow from the multi-family use would 

overburden the private sewer easement.  (This concern proved to be warranted, as the servient 

estate owners made exactly this threat during the public hearings in this case, see n.15, infra.) 

For reasons having nothing to do with the sewer system, public opposition to the sewer 

application was swift and furious.  In January 2022, along with their sewer application, the 

applicants filed their zoning application, in compliance with General Statutes § 8-30g, the 

Affordable Housing Land Use Appeals Act.  Within days of the filing of these applications, 

opposition emerged to the housing development plan, but was directed to both the WPCA and 

the Planning and Zoning Commission, without jurisdictional differentiation.  The opposition was 

led by Town officials:  New Canaan’s First Selectman, who lives near 751 Weed Street, called 

the development proposal “an existential threat” to the town.  A resident urged the town’s land 

use boards to “Kill this Karp Katastrophe (“KKK”).”  Another predicted “the fight of your life” 

if the housing were approved.  Residents inundated their elected leaders, land use board 

members, and Town staff with electronic messages, social media posts, lawn signs, letters to 

newspapers, and phone calls (and no doubt personal button-holing), attacking the proposed 

multi-family and affordable housing as, among other things, a dangerous precedent, a threat to 

public safety, and antithetical to the “character of the town.” 

The Town Engineer and Town Attorney, in February, initially agreed that the sewer 

application requested nothing more than a relocation of the existing sewer connection.  However, 
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as public opposition mounted in February and March, both reversed course, recharacterizing the 

application as a sewer “extension” rather than a revised connection.  Their reasons for doing so 

were unstated but obvious:  (1) to try to bring the application under Connecticut caselaw that 

sewer extensions are discretionary; (2) to enable the WPCA, in the event of an appeal to court 

from a denial, to argue that the denial should be reviewed under a deferential abuse-of-discretion 

standard; (3) to allow the WPCA to refer the sewer application to the New Canaan Planning and 

Zoning Commission under General Statutes § 8-24 for a “negative” report, and then argue that 

such a report prevents the WPCA from approving the application; and (4) to deny the 

development through an application that is not subject to the burden shifting of General Statutes 

§ 8-30g, because WPCAs are not covered by the affordable housing statute.  In other words, it 

was not lost on anyone that because sewer applications filed under General Statutes § 7-246a are 

not subject to General Statutes §8-30g, the town had a better chance of stopping the housing 

proposal by asserting discretion to deny the sewer application, denying it, and arguing for 

judicial deference to that action.  

The WPCA executed its plan by ignoring the facts of the application, state statutes, and 

local sewer regulations; calling the application an extension over which it had unfettered 

discretion; referring the application (over the applicants’ objection) to the Planning and Zoning 

Commission, which promptly issued a “negative” § 8-24 report; and then denying the sewer 

application, on the irrelevant and unsupported grounds that moving the sewer was unnecessary 

due to the existence of the private easement, and would create a new maintenance obligation for 

the Town.  The WPCA, therefore, denied the revised connection point, even though the property 

is already connected to the sewer system, and has been for approximately 63 years; a town 

ordinance requires the property, whatever its use, to be connected; the town’s sewer rules state 

clearly that the application should have been approved administratively; the town sewer system 

has ample capacity for the proposal; and there was no engineering; environmental, or technical 

issue with the proposed connection.  In a word, the WPCA’s July 2022 denial was pretextual, 

based on public opposition to the proposed multi-family development and its affordable housing 
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component, and therefore illegal; and the stated reasons were factually and legally baseless.   

In this brief, the owner and applicant explain first why the WPCA had a non-

discretionary, administrative obligation to approve the application.  Second, this brief explains 

that the stated denial reasons were pretextual, and the actual reasons were unsupported and 

illegal.   In the alternative, if the WPCA had nominal discretion because the application sought 

an extension, it exercised that discretion arbitrarily and illegally.   

II. STATEMENT OF UNDISPUTED FACTS.1 

A. The Subject Property And The Parties. 

Plaintiff 751 Weed Street, LLC is a Connecticut limited liability corporation with an 

office at 16 Cross Street, New Canaan.  Return of Record RE 1 at 20.2  Plaintiff W.E. Partners, 

LLC is also a Connecticut limited liability company with an office at 16 Cross Street, New 

Canaan.  Id. at 19.  Both plaintiff entities are affiliated with Karp Associates, a real estate 

development and management company with an office in New Canaan.  Id.  751 Weed Street, 

LLC owns 751 Weed Street, a 3.1 acre parcel.  Id. at 17.  W.E. Partners, LLC has an option to 

_______________ 
1 A comment about the Certified List and the Return of Record:  Parts 1 and 2 total more than 
1600 pages.  About one-third of these pages are opposition letters and emails, most of which 
were directed not only to the WPCA but also the Planning and Zoning Commission,  Town 
officials, and staff.  Another 25 percent are emails from April to June 2022 about Town staff’s 
difficulty with opening and reviewing electronic submissions of materials from the applicants.  
In addition, many of the emails in the Record intermix sewer and zoning issues, and many are 
duplicates contained in email chains.  Thus, about 75 percent of the Record has essentially 
nothing to do with the merits of the sewer application, and the pages are part of the Record only 
because the process of untangling the emails to separate collateral matters from the substance of 
the sewer application, or to eliminate duplication, would have taken several months.  
 
In addition, as further explained on pp. 11-12 infra, the application at issue here was originally 
filed in January 2022, but was withdrawn March 25, and then refiled April 14, to deal with a 
potential procedural issue in the January application.  Upon refiling, the applicants requested that 
documents submitted January to March be included in the record because the WPCA had 
conducted one meeting in February; public comments had been received in February and March;  
and after the re-filing, the processing continued rather than starting anew. Thus, Part 1 of the 
Record covers January to March 2022, and Part 2 covers April to July 2022. 
2 Part 1 of the Record is organized with Exhibit numbers and Bates-stamped page numbers.  Part 
2 contains only Bates-stamped page numbers.  Thus, Part 1 is cited as “RE [Exhibit number] at 
[page #], and Part 2 is cited as “R2 at [page #].”  
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purchase the property from 751 Weed Street, LLC.  Id. at 22.  751 Weed Street is currently 

improved with a 10,000± square foot single-family residence; the square footage includes a pool 

house.  R2 at 5.  The property is bounded by Elm Street to the south and Weed Street to the west.  

Id.  The parcel contains no wetlands.  Id. at 146, 613. 

The New Canaan WPCA (which under Town Ordinance § 51-16 is also the Board of 

Finance) is the town agency empowered to oversee and administer New Canaan’s public sewer 

system.  A WPCA’s powers are stated in General Statutes § 7-245.  Statutory procedures for 

specific types of sewer applications are set forth in General Statutes § 7-246a, including sewer 

system connections and confirmation of sewer system discharge capacity, as requested here.  

General Statutes § 7-247 spells out WPCA authority to adopt regulations to supplement its 

regulatory authority.  The WPCA has adopted a set of rules and procedures for sewer 

applications.  See R2 at 19-23 (excerpt). 

The single-family home at 751 Weed Street is currently connected to the New Canaan 

public sewer system.  RE1 at 5; RE 9 at 51; R2 at 33.  In 1959, the Town of New Canaan granted 

approval to then-owner Arthur Watson to “extend” the Town sewer system to his property, at the 

property owner’s expense.  R2 at 17.  

Today, 751 Weed Street connects to the public sewer system through a pipe that runs 

from the existing residence and property and then east, crossing the property’s eastern boundary; 

then within a recorded private sewer easement that crosses the property at 313 Elm Street; then 

east along the south side of 313 Elm Street; then south along a private driveway adjacent to 313 

Elm Street and 339 Elm Street; and then to its current physical connection to the public system, 

at a sewer main within Elm Street.  RE1 at 5, 22, 24, 27; Appendix A1; R2 at 407.  This private 

sewer easement currently serves five separate properties. R2 at 586-87.  (Thus, in easement 

terms, the properties east of 751 Weed, along Elm, are the servient estates to 751 Weed, the 

dominant estate.)  This connection point, which is the western end of the sewer system serving 

the downtown area, (id. at 531, a system diagram), and is about 360 feet east of the eastern 

boundary of 751 Weed Street.  App. A1.  The sewer main within Elm Street eventually connects 
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to the town’s sewage treatment plant, which has available capacity of approximately 500,000 

gallons per day.  RE1 at 28.   

All of the properties in the immediate area north and south of 751 Weed Street, along 

with all properties east of 751 Weed and fronting on Elm Street, are connected to the public 

sewer.  R2 at 548.  New Canaan has not adopted a formal sewer service district with boundaries, 

even though the Town’s 2014 Plan of Conservation and Development recommended this action.  

Id. at 561.3  Thus, the Town’s “sewer district,” as referred to by Town staff, is defined by those 

properties actually connected to the public system, as shown on the town’s GIS (Geographic 

Information System) Map.  Id. at 531, 561. 

B. January 2022 Applications. 

In January 2022, 751 Weed Street, LLC and W.E. Partners, LLC filed their § 8-30g 

application with the New Canaan Planning and Zoning Commission to redevelop 751 Weed 

Street as 102 apartment homes, in one building.  RE 1 at 27.  The 102 units would consist of 47 

one-bedroom units and 55 two-bedroom units.  Id. To dispose of sewage from the proposed 102-

unit building, the plaintiffs applied in January 2022 to the WPCA (RE 1 at 1), as described 

above.  Based on a conservative assumption of two occupants in every bedroom, and 75 gallons 

per day per occupant, the 55 two-bedroom units were calculated to discharge 16,500 gallons per 

day to the sewer system.  Using the same assumptions, the 47 one-bedroom units were projected 

to result in 7,050 gallons of sewer discharge per day, for a total maximum discharge from the 

building of 23,550 gallons per day.  R2 at 550-551.  In actuality, the discharge is expected to be 

far less.  Id. at 551.   

The sewer application proposed minimal construction, in that moving the existing 

connection would only require only a 6-inch sewer lateral running from the proposed building 

into Elm Street; then an 8-inch sewer main within Elm Street, for a distance of approximately 

_______________ 
3 New Canaan’s 2014 Plan of Conservation and Development, still in effect, recommends:  “To 
help manage sewer capacity, New Canaan should consider adopting a sewer limit line and/or a 
sewage allocation scheme.”  It has not done so. R2 at 561. 
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135 feet, where the pipe will connect to the existing sewer main within Elm Street.  See 

Appendix A1; R2 at 407.  This proposed reconnection point is only three manholes west of 

where 751 Weed currently connects to the public system.  Id.  Permission to do utility work in a 

public street only requires notification of town staff, a routine administrative request.  See RE1 at 

9-10. 

The applicant proposed to move the sewer connection point from the private easement to 

the public street for several reasons:  (1) to relieve the abutting, private servient estate owners to 

the east of the burden of the easement (R2 at 548); (2) to facilitate future maintenance (id.); 

(3) because a shorter connection to the public systems, (40-50 percent) is better engineering 

practice (R2 at 548, 550, 554, 559, 1053); and (4) to avoid a potential action for an injunction by 

the owners of the servient estate properties.4  The sewer application, therefore, as to moving the 

connection point, was a prudent, cautious, and logical action.5   

The sewer application was filed under General Statutes § 7-246a, which in relevant part 

states:   

Whenever an application or request is made to a [WPCA] for (1) a determination 
of adequate capacity related to a proposed use of land, (2) approval to hook up a 
sewer system at the expense of the applicant, or (3) approval of any other 
proposal for wastewater treatment or disposal at the expense of the applicant, [the 
WPCA] shall make a decision on such application or request within sixty-five 

_______________ 
4  The private sewer easement appears in the Record in several places, starting with RE 10 at 55-
60.  At 56, second paragraph, the easement states that it authorizes a “permanent easement to 
install, construct, use, maintain, repair or replace…a sanitary sewer pipe(s) and manholes at such 
locations as deemed necessary to properly service said pipes,” without limit or restriction as to 
the use or volume of discharge.  
5  Case law in Connecticut and elsewhere supports the conclusion that, barring an express 
restriction in the easement, increasing the volume of discharge per se in a sewer pipe does not 
overburden an easement.  In Leoni v. Water Pollution Control Authority, 21 Conn. App. 77 
(1990), the Court held that the addition of a new sewer line within an existing utility easement 
was merely intensification of the use of the existing easement.  Id. at 78-79, 84.  In other 
jurisdictions, increasing the volume of sewage flowing underground within an existing or new 
pipe has been held to not overburden a sewer easement.  See e.g., Continental Illinois Nat. Bank 
and Trust Co. of Chicago v. Village of Mundelin, 85 Ill. App. 3d 700 (1980) (A65); and Parris 
Properties, LLC v. Nichols, 305 Ga.App. 734 (2010) (A49).  
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days of receipt, as defined in subsection (c) of section 8-7d, of such application or 
request. 

The January 2022 WPCA application was filed pursuant to New Canaan’s sewer use  

rules, §§ 326 (discharge modification)6 and 327 (change of use)7.  These sections specifically 

address what was proposed here, a change in the volume of discharge and use leading to an 

existing connection point.  Section 229 (R2 at 19-23) of the sewer rules governs new connections 

to the public system (and thus was not applicable), but also spells out the administrative 

procedures for application review by Town staff and departments, so the applicants followed the 

procedural direction of that section as well. 

The move to Elm Street was not proposed as, and does not qualify as, a proposal to 

“extend” or “locate” a public sewer system, either in the plain-meaning sense or within the 

meaning of General Statutes § 8-24.8  This is because (1) the Town in 1959 granted permission 

to “extend” the public sewer system to the subject property (R2 at 546); (2) 751 Weed Street is, 

therefore, already connected to the sewer system, (App. A1); (3) the application at issue here 

_______________ 
6 Section 326 states (emphasis added):  “Any user proposing a new discharge into the public 
sanitary sewer system or a substantial change in volume or character of pollutants that are being 
discharged into the public sanitary sewer system shall notify the New Canaan Engineering 
Department at least forty-five (45) days prior to the proposed change or connection.  When any 
building having an existing connection to the public sanitary sewer system is modified or 
replaced so as to discharge a greater volume of sewage or create a significant change to the 
characteristics of pollutants discharged into the public sanitary sewer system than it did prior to 
its modification or replacement, the owner(s) of the building shall be required to apply for a new 
sanitary sewer connection permit as set forth in this Article.” 
7 Section 327 states (emphasis added):  “When any building which has an existing connection to 
the public sanitary sewer system is modified or replaced so as to discharge a greater volume of 
sewage or create a significant change to the characteristics of pollutants discharged into the 
public sanitary sewer system than it did prior to its modification or replacement, the owner(s) of 
the building shall be required to apply for a new sanitary sewer connection permit as set forth in 
this Article.” 
8 General Statutes § 8-24 provides in relevant part:  “No municipal agency or legislative body 
shall….locate or extend public utilities…for…sewerage…. until the proposal to take such action 
has been referred to the [planning] commission for a report…..”  The coverage of this part of the 
statute is shown in part by the fact that it refers to “locating” or “extending” a sewer, but does not 
use the word “relocate,” which terms is, in the statute, used to cover other municipal 
improvements such as parks and schools.  In other words, relocating an existing sewer, without 
changing the system per se, is not covered by § 8-24. 
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does not propose or facilitate extending the sewer system to one or more new properties, or 

“locating” new pipes to do so (R2 at 548); and (4) Town Ordinance § 51-19 requires all 

properties with an “available” sewer main to connect to the public system, regardless of whether 

they are currently connected.  Id. at 354.  

The Town Engineer, in a February 4, 2022 memo, agreed that the application sought a 

connection under town rules, not an extension (RE 1 at 33-34).  She did request the applicant to 

conduct video inspections and “flow monitoring” of various segments of the sewer system, to 

confirm the condition of pipes and their capacity.  Id.   Although the applicant’s consulting 

engineer pointed out that the scope of the request exceeded prior local practice and engineering 

standards, the applicants agreed to conduct the work.  RE 198 a 361.  In a March 18 memo to the 

WPCA, the Town Engineer stated that there were “No known issues” with New Canaan’s sewer 

system as it serves the 751 Weed Street property.  RE 9 at 51.   

The WPCA received the application at its February 10, 2022 hearing, at which meeting 

the applicants and their consulting engineer were allowed to present a brief explanation of the 

application and its justifications.  RE 198 at 356-62.   

On February 14, 2022, the New Canaan Town Attorney advised the WPCA in a memo 

that the application was a connection, not an extension, and that its purview in reviewing the 

sewer application was limited (original emphasis):  

Several questions have arisen with respect to the town processes and procedures 
as a result of the request to permit a 102-unit multifamily development to connect 
to New Canaan's municipal sewer.  As part of the application, the developer has 
also sought an "allocation of capacity" for the project.  It is the WPCA's duty to 

_______________ 
9 The ordinance states (emphasis added):  “No new houses or buildings used for human 
habitation shall be constructed on property abutting streets wherein public sewer lines are 
available, unless such houses or buildings are provided with connections to such public sewer 
lines.  Existing houses or buildings used for human habitation on property abutting streets where 
public sewer lines are available shall be connected with such sewer lines when the Director of 
Health shall so order.  If such property owner fails to connect such house or building with such 
sewer line upon reasonable notice by the Director of Health, the Town may make such 
connection and the cost thereof shall become a lien on the property to be collected in the same 
manner as taxes are collected.” 
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decide the application, limited to those two issues. 

However, for the WPCA, it is simply a question of reviewing an application for a 
multi-family development, as if the property were zoned for multi-family use.  In 
other words, the WPCA should not consider "land use" criteria, including zoning 
compliance, impact on wetlands, historical factors, and similar considerations.  
Those matters, if relevant, will be considered by the appropriate town bodies. . . . 

In evaluating the application, the WPCA has limited discretion.  Since the 
property is within the sewer district and is currently connected to the sewer, the 
applicant will argue that it has a right to the connection. That conclusion is 
supported by case law. . . .  

R2 at 28-29. 

In March 2022, the Town Engineer and Department of Public Works received a memo 

from AECOM, a consulting firm, confirming that the Town of New Canaan’s sewage treatment 

plant has ample available capacity to receive the sewage discharge proposed for the 102-unit 

redevelopment at 751 Weed Street.   Id. at 553, 1038. 

In February and March 2022, public reaction to the sewer application was immediate and 

vitriolic, and included the following statements in emails sent to the WPCA and other town 

officials: 

• “This is an existential threat to New Canaan’s village character…” – First 
Selectman Kevin Moynihan (RE 113 at 226); 

• “All of New Canaan Town governance should Kill this Karp Katastrophe” 
(“KKK”) – Peter Thomson Hovey, resident (RE 174 at 330);  

• “I support litigation of the Karp development even if our chances of winning are 
low.” – Richard Goarkin, resident (RE 182 at 328);   

• “[Imagine] walking in Irwin Park with an additional 102-404 people or our class 
sizes moving from 24-50 kids in a class….” – Karyn Feiner, resident (RE 139 at 
266); and 
 

• “Just know that the neighbors of 751 Weed Street are outraged….[we] have 
nothing but time to litigate in the courts.  If you allow this to happen, get ready for 
the fight of your life” - Kevin Sheridan, resident (RE 51 at 153). 

The Court may note that in Part 1 of the Record Exhibits (RE) 44 to 193 are mainly opposition 

letters and emails, and many use identical language. 

This rapid influx of messages led WPCA Chair Lavieri to warn WPCA members three 

times that they should not express opinions or forecast their vote.  In a February 13, 2022 email 
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to WPCA members, the Chair stated: “As our email boxes fill up with input from town residents, 

let me share a few reminders [about not responding].”  RE 26 at 92.  In a February 26, 2022 

email, Chair Lavieri had to send another reminder:  “During this period when this application is 

in front of the WPCA, all [Board of Finance] members must completely refrain from engaging in 

any public or private discussion or actions related to this application.  Online, or on social media.  

No exceptions.  We had to ask one member to recuse themselves.  . . .”  RE 31 at 100.  The Chair 

also had to advise the Public Works Director and staff to the WPCA to stop telling citizens about 

the WPCA’s processing of the application.  RE 40 at 134. 

Despite the facts, the applicable statutes, WPCA regulations, and the Town Attorney’s 

memo in February 2022, and contrary to the application, and without any discussion with the 

applicant, Town staff in March began to characterize the application as an “extension” of the 

town’s sewer system. RE 9 at 51-52.  Town staff published the agenda for a March 29 WPCA 

hearing that, without the applicant’s knowledge or consent, changed the description of the 

subject matter of the application, to a “possible extension” of the sewer and a possible § 8-24 

referral to the PZC.  RE 11, 12 at 73-74. 

In late March, due to a technical defect discovered in the January 2022 application,10 the 

applicants withdrew the filing its January 2022 application, informing the WPCA of their intent 

to re-file promptly (RE 13 at 75), which they did on April 14, 2022.  R2 at 2.   

C. April 2022 Refiling 

The WPCA accepted the re-filed application on May 10, 2022, and then scheduled a 

hearing for June 7, 2022.  Id. at 111. 

 Prior to the June 7, 2022 WPCA hearing, New Canaan Health Director Jen Eielson 

_______________ 
10 In late March, the applicant discovered that the deed to 751 Weed Street LLC, executed in 
December 2021 (RE 1 at 17), for unknown reasons, had not been recorded by the New Canaan 
Town Clerk prior to January 25, 2022, when the applicants filed their application, which 
represented the LLC as the fee owner.  Though the applicants, in possession of a signed deed, 
could have argued that they were the equitable owners, they took the cautious approach of re-
filing the deed and then resubmitting to the WPCA, and the PZC.  RE 13 at 75. 
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issued a memo stating that although she had “no comment” on the sewer application, Town 

Ordinance § 51-1 requires the subject property, being in a location where a septic system is not 

feasible to be connected to the public sewer system.  R2 at 354; see n. 9 supra. 

D. June 7, 2022 WPCA Hearing.11 

At the June 7, 2022 WPCA hearing, the Town Attorney, contrary to his February 2022 

memo, advised the WPCA that it had discretion to decide the legal issue of whether the 

application was an “extension.”  R2 at 538.   

The applicants and their consulting engineer made their presentation.  R2 at 545-63.12 

(These pages summarize the important, core facts regarding the application.)  The applicants, 

through their consulting engineer, verified that (1)  the collector laterals within the private 

easement as well as the public system sewer main within Elm Street are in good condition; (2) 

moving the connection point would shorten the private-public connection and reduce 

maintenance, and thus would be a better engineering practice than the current route; (3) no new 

properties would be connected to the system; (4) the system has ample capacity to handle the 

proposed discharge from 102 apartments; (5) there are no engineering, technical, or 

environmental issues with moving the sewer connection into Elm Street; (6) because the Elm 

Street sewer line is the west end of the public system and properties further west are on septic, no 

new properties would be connected to the system by moving the 751 Weed Street connection 

point; (7) the application did not propose an extension of the sewer system that should be 

referred to the PZC under § 8-24; and (8) a newly-installed connection would be essentially 

_______________ 
11 The June 7 hearing included an effort by the applicants to establish on the record, that no 
member of the WPCA has predetermined his or her vote on the application.  The applicants 
made this inquiry aided by a Freedom of Information Act request (R2 at 229.), based on the 
Chair’s several emails in February, March and May 2022, directing members to not state their 
intentions on voting in advance of hearing the application.  In a testy exchange, Chair Lavieri 
summarily reported that no members had prejudged and not a single one had any email response 
to disclose in response to the FOI request.  RE2 at 542-545.  Rather than engage in a protracted 
dispute, the applicants, with the denials on the record, moved on. Id. at 545. 
12 See R2 at 48, 72, 552, 623, 808, 927, 1038. 
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maintenance-free for decades.  Id. 

Town Engineer Maria Coplit (R2 at 563-69) confirmed that 751 Weed Street is part of 

the Town’s sewer district; the revised connection would not allow in new properties;  and there 

were “no known issues” with the sewer system as it serves 751 Weed Street.  Nevertheless, she 

stated that her office was opposed to the application because the new piping would need to be 

maintained by the Town13; the construction would “disrupt” Elm Street; and the Town has “no 

current or future plan” to extend the public sewer in this location.14  Id. 

At the June 7 hearing, an attorney representing owners of property adjacent to 751 Weed 

Street and parties to the private sewer easement confirmed that his clients were opposed to any 

use of the existing private sewer easement for the increased sewage discharge, and would bring 

an action to enjoin one of the existing sewers if authorized by the WPCA.15  R2 at 346, 571.  (In 

February, a Weed Street property owner had expressed an opinion that the sewer easement 

would be an “invalid” basis for the proposed development, see RE 134 at 255.)  

At the end of the June 7, 2022 hearing, the WPCA voted, with minimal discussion, 

unanimously, and without reasons, that the application “involves an extension of the municipal 

sewer” and referred it to the PZC for a General Statutes § 8-24 report.  R2 at 412. 

_______________ 
13 This was not accurate because even though the current piping is on private property and 
subject to a private easement, it is still part of the public system, maintained by the Town.  Also, 
she did not quantify the “cost” of maintaining 135 feet of new piping. 
14 This statement was disingenuous because the Town has no sewer plan at all, and no need for a 
plan in the area of 751 Weed because the property is already connected and all properties west of 
Weed Street are on septic. 
15 This actual threat of litigation illustrated (and exacerbated) the dilemma for the applicants that 
resulted in their application to move the sewer line.  As noted, the existing private sewer serves 
five properties in addition to 751 Weed Street.  Testing of the pipe confirmed capacity to handle 
the sewage discharge from 102 apartments.  In addition, as explained in n.5 supra, increased 
sewage discharge volume per se does not constitute overburdening a sewer easement so long as 
the pipe has adequate capacity and no engineering or environment issue will result.  However, 
the threat of litigation would not actually become ripe unless and until either the New Canaan 
WPCA granted the application, or a court reviewing a denial reversed the Commission.  So, to 
avoid the scenario of obtaining a court-ordered approval and then facing an injunction action by 
the servient estate owners, the applicants here opted to apply to the WPCA to move the sewer 
connection point into the public street. 
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E. June 16, 2022 Planning and Zoning Commission § 8-24 Referral. 

When a WPCA refers a utility extension application to a planning commission under 

General Statutes § 8-24, the planning commission’s task is to review the utility proposal, not the 

land use it would serve, for consistency with the Town’s Plan of Conservation and Development 

(“POCD”).  In other words, the PZC reviews and provides a “report” on what is pending before 

the WPCA, not whatever land use proposal might result from the sewer application; indeed, this 

sewer application contained only enough facts about the proposed land use to calculate the 

intended sewage flow, so to the extent that PZC delved into the proposed land use, it was going 

beyond what was before the WPCA, and speculating.  As noted earlier, New Canaan’s POCD, at 

p. 90 (see n. 3 supra), states that the Town does not have a sewer system plan or map, but to 

“help manage capacity, New Canaan should consider adopting a sewer limit line and/or sewage 

allocation scheme.”  The POCD otherwise says nothing about the Town sewer system, so the 

PZC had nothing by which to evaluate whether moving the sewer connection point was 

consistent with the POCD. 

At the PZC meeting on June 16, 2022, the applicant explained its objection to the referral, 

and that the PZC, even if it had jurisdiction, was confined to reviewing the sewer application 

without consideration of the proposed affordable and multi-family housing land use that the 

sewer move would serve (R2 at 1055-59).  The PZC, ignoring the Town Attorney’s advice about 

avoiding land use, issued a “negative” report, a finding of inconsistency with the POCD, because 

(1) 751 Weed Street is located in a One Acre (single-family) Zone; (2) multi-family development 

at 751 Weed Street would be contrary to the “character” of the community; (3) moving the 

connection has “no planning benefit” to the Town; and (4) the sewer proposal was not 

“appropriate.”  Id. at 844.16  The report was transmitted to the WPCA in a letter dated June 28, 

_______________ 
16 A planning commission’s § 8-24 report is advisory and not appealable, see Fort Trumbull 
Conservancy, LLC v. Planning and Zoning Comm’n, 266 Conn. 338, 356-60 (2003). 
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2022.  Id.17   

F. July 12, 2022 WPCA Hearing and Denial. 

The WPCA reconvened its hearing on July 12, 2022.  R2 at 1034. The Town Engineer 

reiterated her opposition to the application, but this time said that the applicant had no “hardship” 

to justify the application.  Id. at 1036.  She stated that the application was only a preference (as 

though the applicants have no reason for the move); the Town had no plan to install a sewer line 

additional piping within Elm Street; and re-piping would disrupt Elm Street and create a 

maintenance obligation, without explaining why the maintenance would be onerous or costly.  

Id. at 1036-37. 

She did not explain what she meant by hardship.  At that hearing, in response to the 

Town Engineer concern about construction within Elm Street, the applicants offered an 

alternative sewer plan, with the sewer connection along Elm Street being located within the 

right-of-way of Elm Street, but not within the paved vehicular travel way, except at the actual 

connection point.  Id. at 1012.  The Town Engineer dismissed the alternative.  Id. at 1036-37.     

The applicants further confirmed that video monitoring had confirmed the condition and 

capacity of all sewer pipes.  R2 at 1051-59.  The applicants also explained their disagreement 
_______________ 
17 The negative § 8-24 report ultimately has no impact on this appeal, for several reasons.  First, 
as explained earlier, no referral was warranted.  Second, as just noted, even though § 8-24 refers 
to the proposed action (moving the connection point) not being “adopted” by the municipality 
unless its legislative body overturns the § 8-24 report by a two-thirds vote, General Statutes § 7-
246a sets forth a clear, specific obligation of a WPCA to act on a sewer application regardless of 
a § 8-24 report, and a clear, specific right of a denied applicant to appeal to Superior Court.  
Section 7-246a is also a later-adopted, more specific statute than § 8-24, which was adopted in 
1949, and thus § 7-246a governs the right to appeal.  Moreover, to interpret a § 8-24 negative 
report as requiring an appeal to the Town’s legislative body would contravene the Fort Trumbull 
holding, 266 Conn. 338, that a § 8-24 report is advisory and unappealable; and if a negative 
report is not applicable, that would give the PZC an unappealable veto over a sewer application, 
a nonsensical result.   
 
This issue was litigated in Summit Saugatuck, LLC vs. Westport Water Pollution Control 
Authority, HHD-CV-20-6143715-S.  The trial court held that a negative 8-24 did not stop the 
WPCA process.  The Appellate Court reversed on a procedural error basis, 193 Conn. App. 823 
(2019).  The issue was pending in the Supreme Court (S.C. 20434) in 2021 when the parties 
settled, granting a § 7-246a sewer extension and capacity allocation. 
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with the PZC’s negative § 8-24 report, including stating again that since the property is already 

connected to the sewer and no new properties would be sewered by moving the connection, the 

application did not present any land use planning issue, only an issue of sewer system 

engineering and management.  Id. at 1055-59.   

The applicant’s consulting engineer stated his professional opinion that moving the 

connection was a better engineering practice, and would have no adverse impact on the system; 

the public sewer system had ample capacity to serve the proposed redevelopment and its 

relatively minimal additional flow; there were no engineering, technical, or environmental issues 

involved in moving the connection point; and once the sewer was installed, connected, and 

tested, the cost to the Town regarding future maintenance would be minimal.  Id. at 1053-55. 

The WPCA then voted unanimously to confirm that the sewer system has capacity for the 

requested capacity allocation, but to deny the application.  R2 at 1066.  WPCA’s resolution is 

contained in the Minutes of the July 12, 2022 meeting (emphasis added):   

[Chairman Lavieri]…..stated that there is currently access to the Town’s 
sanitary sewer system via a private easement and therefore the extension 
of the public system is not required.  He also reiterated that the Town 
Engineer has recommended against approval and that the WPCA 
determined at the June 7, 2022 meeting that the proposed new manhole 
and extension of the sewer line constitute a municipal improvement and 
therefore referred the application to the Planning and Zoning Commission 
for an CGS§ 8-24 review in which the Planning and Zoning Commission 
subsequently issued a negative report.  He did note that regarding the issue 
of capacity, that there is adequate capacity for the proposed project.  He 
then called for approval of a resolution for the reasons stated above, that 
the application of 751 Weed Street, LLC, for approval to construct a new 
sanitary sewer manhole and an extension of 135 linear feet of new sewer 
main in Elm Street be denied.  Mr. Schulte made a motion, seconded by 
Ms. Neville, to approve the resolution as presented.  The motion was 
approved unanimously.  Chairman Lavieri then asked for a motion to 
confirm that the WPCA is in agreement that there is capacity in the system 
to accommodate the proposed development.  

R2 at 996. 

The applicants filed this appeal on August 10, 2022 in the Superior Court Judicial District 

of Stamford-Norwalk.  The appeal was transferred to this Court on August 31, 2022. 
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III.  THE PLAINTIFFS, AS OWNER AND CONTRACT PURCHASER, AND AS THE  
DENIED APPLICANTS, ARE AGGRIEVED AS A MATTER OF LAW 

“[P]leading and proof of aggrievement are prerequisites to a trial court's jurisdiction over 

the subject matter of an administrative appeal ... [I]n order to have standing to bring an 

administrative appeal, a person must be aggrieved….  Aggrievement presents a question of fact 

for the trial court and the party alleging aggrievement bears the burden of proving it.”  General 

Statutes § 7-246a states that appeals from water pollution control authorities may be appealed 

following the procedures for zoning appeals set forth in General Statutes § 8-8, which would 

include aggrievement procedures and standards. 

751 Weed Street is, and has been at all times relevant to this appeal.  The record owner of 

the subject property, W.E. Partners LLC is the contract purchaser of the subject property.  Both 

LLCs were applicants to the WPCA whose application to the WPCA was denied.  Accordingly, 

both entities are aggrieved as a matter of law.  See, e.g. Goldfeld v. Planning and Zoning 

Comm’n, 3 Conn. App. 172 (1984) 

IV. STANDARDS OF REVIEW. 

“Where the administrative agency has made a factual determination, the scope of review 

ordinarily is expressed in such terms as substantial evidence....Where, however, the 

administrative agency has made a legal determination, the scope of review ordinarily is plenary.”  

Quarry Knoll II Corp. v. Plan. & Zoning Comm'n 256 Conn. 674, 721 (2001).  In particular, 

interpretations of state statutes and municipal regulations present questions of law which require 

plenary review, with no judicial deference to municipal agency views or conclusions.  See Graff 

v. Zoning Bd. of Appeals, 277 Conn. 645, 652 (2006); see also Trumbull Falls, LLC v. Plan. & 

Zoning Comm'n, 97 Conn. App. 17, 21 (2006); Blakeman v. Plan. & Zoning Comm'n, 82 Conn. 

App. 632, 638-39 (2004), cert. denied, 270 Conn. 905, (2004).   

Given the above, and because the WPCA’s evaluation of the application at issue here 

involved both the interpretation of General Statutes § 8-24 and findings of fact, the question of 
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whether the WPCA had discretion to consider the application at issue here an “extension” within 

the meaning of General Statutes § 8-24 is a mixed question of law and fact.  

Whether the WPCA had the legal authority to deny the sewer application when it 

complied with the governing regulations is a legal question, subject to plenary review without 

deference.  See 9A Conn. Prac., Land Use Law & Prac. § 44:7 (4th ed.) (agency acts in 

administrative capacity when acting on application for sewer connection); see also Pansy Rd., 

LLC v. Town Plan & Zoning Comm'n, 283 Conn. 369, 374 (2007) (noting plenary review in 

evaluating authority of municipal commission to deny application when sitting in administrative 

capacity).  

When it appears that a public agency reasonably could reach only one conclusion, the 

court may direct that agency to do that which the conclusion requires. 

It is familiar law that, for the plaintiff to prevail in an action of mandamus, she must 
establish three elements: “(1) that [she] has a clear legal right to the performance of a 
duty by the defendant; (2) that the defendant has no discretion with respect to 
performance of that duty; and (3) that the plaintiff has no adequate remedy at law.” 
(Internal quotation marks omitted.)  Harlow v. Planning & Zoning Commission, 194 
Conn. 187, 196, 479 A.2d 808 (1984).  Since this plaintiff's application complied with the 
sewer regulations governing the amount of sewage that may be discharged into the 
sewerage system from 952 Boston Post Road, the defendant sewer commission clearly 
had a duty to issue the necessary sewer permit.  The commission had no discretion to 
refuse to issue a permit when the application complied with the regulations that it had 
promulgated, as we have determined.  The defendant has suggested no legal remedy 
available to the plaintiff, and this court is aware of none. 
 

Schuchmann v. City of Milford, 44 Conn. App. 351, 358 (1997). 

The plaintiffs here argue, in the alternative, that if this Court holds the WPCA had 

discretion to consider the sewer application an extension, then this Court will review the 

Commission’s denial under an abuse of discretion standard.  See Forest Walk, LLC v. Water 

Pollution Control Authority, 270 Conn. 271, 279 (2009) (referencing the abuse of discretion 

standard, but noting that “[w]ater pollution control authorities … cannot exercise that discretion 

in an arbitrary or discriminatory manner or in contravention of the plain meaning of their 
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regulations”); see also AvalonBay Communities, Inc. v. Sewer Comm’n, 270 Conn. 409, 433 n.26 

(2004) (a water pollution control authority’s discretion in denying an application would be 

reviewable to assure that it was “exercised under the law and not contrary thereto, and it must not 

be arbitrary, vague or fanciful but legal, regular, and sound discretion governed by rule and 

exercised under the established principles of law”).   

V. STATE STATUTES AND CASELAW REGARDING SEWERS 

 In Connecticut and elsewhere, sewers are “public utilities,” meaning that they are public 

services paid for by property tax revenue, and thus property owners and taxpayers are entitled to 

non-discriminatory access to and use of the system, subject to reasonable regulation as 

authorized by state statutes, and local regulations if adopted.  If a parcel of land is within a 

town’s defined sewer service area; that parcel can be connected to public sewer without a 

physical extension of the sewer system; the existing collector laterals, mains, and treatment plant 

have adequate capacity; there are no engineering, technical, or environmental reasons why a 

property cannot be connected; and the application satisfies all applicable rules, then the property 

owners have a right to connect or reconnect. 

 A municipal sewer system is a public utility.  See Metro. Dist. v. Hous. Auth. of City of 

Hartford, 12 Conn. App. 499, 504 (1987).  The "principal determinative characteristic of a public 

utility is that of service to, or readiness to serve, an indefinite public" who "has a legal right to 

demand and receive its services."  64 Am. Jur. 2d Public Utilities, § 2.  "A public utility holds 

itself out to the public generally and may not refuse any legitimate demand for service. . . ."  Id.  

Accordingly:   
 

Upon the dedication of a public utility to a public use and in return for the grant to 
it of a public franchise, the public utility is under a legal obligation to render 
adequate and reasonably efficient service impartially, without unjust 
discrimination, and at reasonable rates, to all members of the public to whom its 
public use and scope of operation extend who apply for such service and comply 
with the reasonable rules and regulations of the public utility. 
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Id. at § 21; accord Cedar Island Imp. Ass'n v. Clinton Elec. Light & Power Co., 142 Conn. 359, 

373 (1955).  See also United Farmworkers of Florida Housing Project, Inc. v. City of Delray 

Beach, 493 F.2d 799, 808 (5th Cir. 1979) (“[Once] a municipality begins to offer [sewer] services 

beyond its incorporated area, it can no more refuse these services to an outsider for racial reasons 

then it can refuse those services for racial reasons to one of its own residents”).  Discrimination 

in the provision of sewer service to a class protected by the federal Fair Housing Act has been 

held a violation of that Act.  42 U.S. Code § 3604 et seq., see e.g., Community Services, Inc. v. 

Wind Gap Mun. Authority, 421 F.3d 170 (3d Cir. 2005).  

Numerous other jurisdictions hold that sewers are public utilities, and thus property 

owners have a right to access and use thereof.  “A sewer line constitutes a public service, 

available to all property owners who wish to connect with it.” See McQuillin’s The Law of 

Municipal Corporations, § 31.11 (quoting Cabot Industries Development Corp. v. Sherman 

Concrete Pipe Co., 387 S.W.2d 336, 337 (Ark. 1965), (A18).  In Georgia, where a previous case 

had caused confusion with respect to whether or not access to public sewer was a requirement, 

the court clarified by stating,  “That case does not hold that a municipal utility can arbitrarily 

deny such service to one of its citizens living within its corporate limits.”  DeKalb County v. 

Townsend Associates, Inc., 252 S.E.2d 498, 500 (Ga. 1979) (clarifying Denby v. Brown, 199 

S.E.2d 214 (Ga. 1973) (A62).  

In Massachusetts, a statutory right of citizens to connect to public sewer has been 

established, and has been confirmed through the courts.  “The pertinent part of that statute states: 

‘If the owner of…land shall make to the board or officer having charge of…sewers application 

to connect his land with a common sewer, such board or officer shall make such connection.’  

This provision has been construed as establishing a ‘present legal right’ to a connection so long 

as the resulting added sewage does not pose an immediate risk of overloading the existing 

system.”   See K. Hovnanian at Taunton, Inc. v. City of Taunton, 642 N.E.2d 1044, 1047 (N.J. 

1994) (A42).  
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 In New Jersey, residents of a municipality have a right to access public sewers.  See Bi-

County Development of Clinton, Inc. v. Borough of High Bridge, 805 A.2d 433 (N.J. 2002). (A2)  

 Under General Statutes § 7-246(b), WPCAs are empowered to determine the location, 

size, capacity, and cost of sewer service areas, and (under § 7-247) to adopt rules and regulations 

for treatment systems and the management, operation, and use of existing or proposed sewer 

lines.  Establishing sewer system locations and approving system extensions are discretionary 

decisions, but applications for engineering and revisions within the existing system, such as 

revised connection points, are administrative.  In other words, a sewer commission exercises 

discretion when it adopts a sewer service area (and in some cases, a sewer avoidance area) map, 

sizes its treatment plant and transmission lines, and adopts regulations.  See Schuchmann, supra, 

44 Conn. App. at 356-58.  After doing so, however, it is obligated to follow its rules, including 

approving proposals that comply with those rules.  Id.  

 Sewer commissions’ discretion to determine system limits and extensions is not 

unlimited, and can be overruled if abused.18  See AvalonBay v. Sewer Comm’n, supra, 270 Conn. 

at 423.  In AvalonBay, the Court stated that "the date of construction, the nature, capacity, 

location, number and cost of sewers . . . are matters within the municipal discretion with which 

the courts will not interfere, unless there appears fraud, oppression, or arbitrary action."  Id. 

 In general, Connecticut case law holds that sewer systems are not to be administered to 

control or dictate land use, and WPCAs may not use sewers to control or dictate land use, 

because land use is the exclusive purview of the town’s zoning commission.  A sewer 

commission may not exercise powers within the jurisdiction of another agency, such as a 

municipality's zoning commission.  See Dauti Constr.v. Water & Sewer Authority, 125 Conn. 

App. 652, 662-64 (2010).  "[T]he power to determine what are the needs of a town with 

_______________ 
18 See General Statutes §§ 7-246 and 7-247; AvalonBay, supra, 270 Conn. at 425-26 (municipal 
boards and commissions, including sewer commissions, possess only those powers expressly 
granted by the state); River Bend Assocs., Inc. v. Water Pollution Control Auth., 262 Conn. 84, 
95-97 (2002); see also Vicksburg v. Vicksburg Waterworks Co., 202 U.S. 453, 471-72 (1906); 
Archambault v. Water Pollution Control Auth., 10 Conn. App. 440, 444 (1987).  



  

22 
63150880 v1 

reference to the use of the real property located in it and to legislate in such a manner that those 

needs will be satisfied is, by statute, vested exclusively in the zoning commission."  Harris v. 

Zoning Comm’n, 259 Conn. 402, 425 (2002).  If a sewer commission dictates, through sewer 

decisions, uses of land, its action is ultra vires.  See Dauti Constr., 125 Conn. App. at 662-64. 

 Thus, once a WPCA has designated a parcel for sewer service and has spelled out 

criteria for connecting to the system, it cannot retain discretion to deny sewer service on a case-

by-case basis.  See id. at 664; Schuchmann, 44 Conn. App. at 356-58.  More specifically, when 

(1) an applicant's land is in the designated sewer service area; (2) the system has ample capacity; 

(3) the applicant does not seek to extend the sewer across land not in the sewer district; and (4) 

the application otherwise complies with the WPCA's regulations and specified technical and 

engineering criteria, the agency has no discretion to deny the connection.  See Dauti Constr., 125 

Conn. App. at 662-64 (“When it appears that a public agency reasonably could reach only one 

conclusion, the court may direct that agency to do that which the conclusion requires.”); see also 

Schuchmann, 44 Conn. App. at 358 (“The commission had no discretion to refuse to issue a 

permit when the application complied with the regulations that it had promulgated”).  Section 7-

247 [which specifies sewer commission powers] "does not vest the commission with the 

discretion to deny an application that complies with its regulations because of considerations not 

set forth in the regulations, but requires that the statutory powers of a water pollution control 

authority be exercised through the regulations it is directed to adopt."  Schuchmann, 44 Conn. 

App. at 356 (emphasis added). 

 The Court's decision in Forest Walk v. Water Pollution Control Authority, 291 Conn. 271 

(2009), upholding the municipal denial of a sewer extension, provides a contrast to these criteria 

and this case.  In Forest Walk, the property proposed to be sewered was not only not in the 

town's sewer service area, but also was contrary to an adopted "sewer avoidance" policy.  Id. at 

277, 289-90.  Moreover, in several ways, the property owner's plan did not comply with the 

town's sewer regulations.  See id.  The Court affirmed the dismissal of the appeal, not because it 

proposed a sewer extension per se, but because the "extension was not warranted because the 
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property was not located in an area designated for sewer service" and was contrary to long-

standing, well-documented "state and town sewer avoidance policies that had been in effect since 

1991."  Id. at 293.  

VI. THE WPCA HAD A MANDATORY, NON-DISCRETIONARY OBLIGATION TO 
APPROVE THE APPLICATION. 

 
 Here, the evidence in the Record establishes as undisputed facts that: 
 

• The Town in 1959 exercised its discretion to extend sewer service to the subject 
property;  

• The subject property is therefore located in the town's sewer district; 
• All sewer system parts are in good condition; 
• Ample sewer capacity exists in the sewer lines and the treatment plant; 
• There are no engineering impediments to moving the connection; 
• The connection point can be moved without any adverse impact;  
• The proposed connection complies with the town's regulations, which provide for 

administrative approval of a change of use or change of discharge volume, and 
provide for administrative approval; 

• No new properties would be added to the sewer system by moving the connection;  
• Moving the connection point and shortening the connection distance are better 

engineering practice than the current private easement route; and 
• Moving the connection will not alter the boundaries of the town’s sewer district.  

Moreover, (1) the Town Engineer’s statement that the Town has “no plan” for an additional 

sewer pipe within Elm Street does not mean the Town has a plan and the application contradicts 

it, but rather that the Town has no plan at all; (2) the Town Engineer’s statement that granting 

the application would “disrupt” Elm Street is contradicted by the minimal length of the work, 

and the fact that public streets are “opened” routinely for utility work by administrative permit; 

and (3) the Town Engineer’s statement that the Town would take on a maintenance obligation 

was unquantified and contradicted by the applicant’s consulting engineer, who testified without 

challenge that a properly installed sewer pipe is intended to last for decades. 

Under these circumstances, and under the cases described above, the WPCA had an 

obligation to approve the application.  The applicants did not propose an extension of the sewer 

system.  The system has capacity.  The WPCA's denial did not identify any non-compliance with 

or violation of a town sewer plan, regulation, or policy, especially § § 326 and 327.  The WPCA 
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cited the applicant’s decision to avoid the potential risk and certain delay of using the existing 

private sewer easement to serve the multi-family development, but that it is the applicants’ 

prerogative, and is not an adopted WPCA criterion or policy.  To the extent that the WPCA was 

relying on the Town Engineer’s comments that moving the connection point would increase (by 

an unspecified amount) the Town’s maintenance obligation, the applicant’s engineer Leonard 

D’Andrea disproved that contention.  The Town Engineer’s statement that the application was 

“contrary to the Town’s sewer plan” was disingenuous, as explained above.  Finally, again, 

sewers are public utilities to which property owners have access.  For these reasons, the WPCA 

had an administrative obligation to approve the application. 

VII.  IN THE ALTERNATIVE, THE WPCA’S DENIAL REASONS WERE PRETEXTUAL, 
AND ITS ACTUAL REASONS WERE ILLEGAL. 

An agency’s reason for action is pretextual when the record shows that it was not, or 

probably was not, the actual reason.  The Commission’s denial here was a pretext for the actual 

reasons, which was to stop the proposed land use.  See, e.g., Cambodian Buddhist Soc'y of CT., 

Inc. v. Plan. & Zoning Comm'n, 2005 WL 3370834, at *13 (Conn. Super. Ct. Nov. 18, 2005) 

(A20), aff'd 285 Conn. 381 (2008) (explaining that commission’s reliance on technicalities in the 

regulations to prevent development was pretextual and improper); Town Close Assocs. v. Plan. & 

Zoning Comm'n, 42 Conn. App. 94, 105 (1996) (highlighting pretextual nature of commission’s 

argument that C.G.S. § 8-30g balancing test should not apply to a site already zoned for 

affordable housing); Greens Farms Devs., LLC v. Historic Dist. Comm'n, 2019 WL 2371894, at 

*5 (Conn. Super. Ct. Apr. 29, 2019) (A33) (concluding that commission’s basis for denial was 

pretextual and, therefore, illegal and arbitrary). 

 Here, as shown above, the stated reasons – the availability of the private easement, and 

the maintenance obligation – are contrary to the record, and the actual reason was illegal.  In 

AvalonBay, this Court stated that a water pollution control authority may not use its power to 

deny sewer service as a means of controlling land use.  See 270 Conn. at 433 n.26.  It is 

"questionable," this Court observed, whether a WPCA "can arbitrarily refuse to extend sewers 
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just to prevent development otherwise recognized by the zoning regulations, and denial of an 

extension would have to be based on topographical or engineering considerations, the terms of 

the sewer ordinance, a prior schedule for specific sewer extensions, or similar standards."  Id.  

The "power to determine what are the needs of a town with reference to the use of the real 

property located in it and to legislate in such a manner that those needs will be satisfied is, by 

statute, vested exclusively in the zoning commission."  Dauti Constr., 125 Conn. App. at 662.  

"The legislature has not authorized water pollution control authorities to exercise those zoning 

powers."  Id. at 663.  Only zoning commissions may control land use.  Harris, 259 Conn. at 425. 

Here, the WPCA's denial was transparently an effort to control land use.  It denied the 

sewer application because of public opposition to the proposed housing.  Whether that opposition 

was rooted in the proposal including 30 percent affordable housing (or mistakenly assuming 100 

percent of the units would be affordable housing) is unknown because, of course, the stated 

opposition contained not one word about affordable housing – only numerous, lightly-veiled 

references that can only be interpreted as stereotypes about affordable housing residents, such as 

the repeated references to the housing – the residents thereof – altering “the character of the 

town.”19  The denial was plainly a response to public opposition to the housing proposal.  Thus, 

the stated reasons were not the actual reasons, and the actual reasons were ultra vires, 

unsupported, and illegal. 

VIII.  IN THE ALTERNATIVE, IF THE WPCA HAD DISCRETION OVER A SEWER 
EXTENSION, ITS EXERCISE OF THAT DISCRETION WAS ARBITRARY. 

In AvalonBay, 270 Conn. 409, the Court recognized that WPCAs have discretion to 

approve sewer extensions, but cautioned that such discretion may not be exercised arbitrarily or 

illegally.  Without belaboring the facts and law set forth above, even if this application proposed 

an “extension,” the WPCA had no factual or legal basis to deny it. 

IX. RELIEF AND CONCLUSION. 

_______________ 
19 In Public Act 21-29, the legislature banned use of “character of the town” as a denial reason in 
zoning applications except when it refers to structural or physical characteristics of buildings in a 
district. 



  

26 
63150880 v1 

 The WPCA's positions about a WPCA retaining discretion over sewer extensions even 

when all objective criteria have been met, work an insidious result.  Allowing elected bodies like 

the PZC to veto regulatory-compliant sewer applications is a recipe for unappealable exclusion 

of multi-family and affordable housing and avoidance of judicial review.  Sewer service is 

usually essential for multi-family and affordable housing development, and the WPCA's attempt 

to call this application an extension and use a PZC § 8-24 referral to claim "discretion" over the 

extension, is an exclusionary land use technique.  This Court should reject this effort. 

 In Thorne v. Zoning Board, 179 Conn. 198 (1980), the Court held that if an application 

presents only one feasible and legal outcome for an administrative agency, a reviewing court 

should order that result rather than remand.  Here, there was only one potential outcome, an 

approval, which this Court is not only empowered but directed to by the facts in the Record and 

caselaw.   

The plaintiffs respectfully ask that the appeal be sustained and the defendant WPCA be 

directed to approve the application as filed April 14, 2022 and as revised to July 12, 2022. 
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